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Avoiding Antitrust Liability in Association Research Projects:
An Interview with Jeff Tenenbaum

Many of our readers may already know Jeff. He has 
been practicing association and nonprofit law for 
many years, mostly recently as Managing Partner 
at Tenenbaum Law Group PLLC in Washington, DC, 
and he speaks and writes frequently on legal issues 
of particular concern to associations. We recently 
interviewed Jeff about one of the most critical topics 
in this arena for association research programs: 
antitrust liability.

Q: Why is antitrust liability such a big concern for 
associations?

Section 1 of the federal Sherman Act and Section 5 
of the Federal Trade Commission Act prohibit certain 
anticompetitive agreements or conduct by two or 
more competitors. Associations are combinations 
of competitors, so one element of antitrust liability 
already exists just by the nature of associating. 

It’s important to note that some agreements are 
riskier than others. For instance, any time you gather 
information (what we refer to as “information 
exchanges”) from members relating to prices, fees, 
or anything that factors into prices or fees (e.g., 
salaries), that’s going to be much riskier—from an 
antitrust perspective, at least—than non-price-
related information exchanges (for instance, a 
survey of diversity, equity, and inclusion policies). 

A key question to ask any time you’re doing research 
about the profession or industry your association 
serves is: Are there numbers involved in this research 
project? Anything that includes numbers is more 
likely to have an impact on prices, which almost 
always involves more risk. Of course, this is not the 
only benchmark of potential antitrust risk.

I am frequently asked to monitor board of directors 
and committee meetings for antitrust violations, and 
a good practice is to make a statement up front that 
participants can’t talk about prices, fees, salaries, 
and the like, along with other potentially antitrust-
problematic topics (such as group boycotts, market 
allocation, bid-rigging, and output restrictions). 
Basically, you want to shut those conversations 
down before they even begin by setting rules of 
engagement that prohibit those kinds of discussions 
in any manner.

Q: What are the most common antitrust violations?

In many respects, the most severe–or at least the 
most likely to be prosecuted—antitrust violation is 
price fixing, which, per the FTC, “is an agreement 
(written, verbal, or inferred from conduct) among 
competitors to raise, lower, maintain, or stabilize 
prices or price levels.”10

While conducting a survey on prices doesn’t 
necessarily mean members will agree on prices to 
be charged, it’s risky because it could facilitate a 
price fixing agreement among competitors—which, 
by the way, doesn’t have to be a formal written or 
oral agreement to constitute an antitrust violation. 
Pricing fixing can occur as a “wink and a nod” 
understanding that’s inferred from conduct amongst 
competitors. 

Other common antitrust violations include:

• Group boycotts, where businesses agree as 
a group not to do business with a particular 
company(ies) or individual(s). We most commonly 
see this accusation made in an association 
context when a member is kicked out of or 
denied entry to the association, an exhibitor is 
kicked out of or denied entry to the trade show, 
or a company or individual is denied or loses 
accreditation or certification.
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• Market allocation, where businesses agree to 
divide up markets so that they don’t compete 
with each other.

• Bid rigging, where businesses collude to ensure 
that a particular company wins an ostensibly open 
bidding process. 

• Output restrictions, where businesses agree to limit 
production of goods or services. 

One of the key differences is whether something is a 
per se violation—that is, whether it’s automatically a 
violation, irrespective of the justification for or effect 
of the competitive restraint. Price fixing is per se
violation. It’s automatically illegal, even if businesses 
conspire to lower prices. 

On the other hand, most other violations are 
analyzed according to a principle called the “rule of 
reason.” 

For example: Let’s say an association kicks out a 
member for violating its code of ethics. Now, this 
could cause competitive harm, but the association 
also might have good reasons for terminating 
that membership. The question becomes: 
Did the association have a pro-competitive 
reason for taking that action? Reasons such as 
promoting fair and honest business practices, 
discouraging false and deceptive marketing and 
advertising, promulgating standards that facilitate 
interoperability, or protecting consumer health and 
safety or environmental protection. The U.S. Supreme 
Court precedent says that you must balance pro-
competitive benefits against anti-competitive harm, 
and if the benefits outweigh the harm, there’s no 
antitrust violation in a rule-of-reason analysis.

Q: Where do associations most commonly go wrong?

The biggest problem for associations that get into 
antitrust trouble is, in my judgment, for lack of a 
better term, naivete. Antitrust violations are often 
not “I know it when I see it” intuitive, so staff and 
volunteers may accidentally venture into dangerous 
territory unaware. For instance, we’re in a period 
of high inflation, and an association might be 
curious about what members intend to charge for a 
particular product or service in the coming months 

to try to track the impact of inflation on the industry 
or profession, so they decide to field a survey. The 
thing is, you can’t ask about information like that. 

Q: Are there “safe harbor” guidelines that, if 
associations follow them, should help prevent 
antitrust liability in connection with association 
information exchanges and benchmarking studies?

Absolutely. Safe harbor guidelines were promulgated 
jointly by the U.S. Department of Justice’s Antitrust 
Division and the FTC, with the most recent iteration 
coming out in 2000, and they’re generally honored 
by all 50 states and the District of Columbia, who, for 
the most part, have modeled their antitrust laws and 
enforcement after the federal laws.

There are five key elements:

1. Engage a third party (either staff or an outside 
vendor) to manage the process. Only that 
third party may see any raw data. No industry 
participants may be involved in the data 
collection process or see any raw data.

2. Make the aggregated and scrubbed data 
available to everyone who participated in 
the research project, at a minimum, and 
potentially to other interested parties. This is a 
common practice in associations, where many 
associations conduct regular industry surveys that 
are published and made available publicly.

3. Ask for past data only. This element is very 
important, particularly for any data involving 
numbers. Any price or wage data should be 
at least three months old at the time survey 
participants submit it. Do not ask for current data 
or future projections. Ever. 

4. Ensure enough participants that no one can 
identify any particular member who supplied 
data from the aggregated data. You should 
aim to have at least five different competitors in 
every category or segment you ask about, and 
no one participant’s data should comprise more 
than 25% of total data in that category 
or segment.

5. Participation must be voluntary. 
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Finally, and this is not part of formal guidance, but it 
is important: Do not allow unregulated discussion of 
survey results. If your members get together around 
a table in a boardroom or in an online community 
and start talking about your survey results, make 
sure you have an attorney knowledgeable about 
antitrust law monitor those discussions, and with an 
understandable antitrust warning read at the outset.

If you don’t comply with all the safe harbor elements, 
it’s not automatically an antitrust violation. 
Associations sometimes make informed decisions 
to specifically not comply with a particular prong 
of the safe harbor guidelines for specific reasons 
related to particular projects, but if you’re going to 
do that, definitely consult with knowledgeable legal 
counsel first. 

I should also note that, with certain exceptions, 
there generally isn’t much federal or state regulatory 
enforcement of the antitrust laws in this area. Most 
enforcement comes from lawsuits brought by 
private plaintiffs (such as an aggrieved competitor 
or someone denied certification). Of course, your 
legal counsel’s job is to keep you out of both kinds of 
trouble, irrespective of the likelihood of enforcement.

Q: If you could change one thing about the ways 
associations conduct and present research to 
protect them from antitrust liability, what would it be? 

The most important thing for associations is to make 
sure anyone on staff who deals with association 
research knows the antitrust safe harbor rules.

In my experience, the most common antitrust risk 
in the association community results from lack of 
knowledge, so be educated! 
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